UNI TED STATES BANKRUPTCY COURT
M DDLE DI STRI CT OF CECRG A
VALDOSTA DI VI SI ON

IN RE:
: CASE NO 02- 70055
MOG NNI'S, SARAH P. | : CHAPTER 13
Debt or. :
MOG NNI S, SARAH P. | : ADVERSARY PROCEEDI NG
Plaintiff, : NO 02- 7004
VS.

PENNSYLVANI A H GHER EDUCATI ON
ASS| STANCE AGENCY,
Def endant .

PENNSYLVANI A HI GHER EDUCATI ON

ASSI STANCE AGENCY,
Movant .

VEMORANDUM OPI NI ON

On Novenber 25, 2002, the court held a hearing regarding the
Motion of Pennsylvania Hi gher Education Assistance Agency
(“Defendant”) for Summary Judgnent. At the conclusion of the
hearing, the Court took the matter wunder advisenent. After
considering both parties’ briefs and oral argunents, and the
appl i cabl e statutory and case |law, the Court nakes the foll ow ng
concl usi ons of |aw.

PROCEDURAL HI STORY

On January 14, 2002, Debtor filed a voluntary petition under
Chapter 7 of the Bankruptcy Code (“Code”). Pursuant to Bankruptcy

Rule 7001(6) (“Bankr. Rule 7001(6)”), Debtor filed an adversary



proceedi ng on February 28, 2002 to determ ne the di scharageability
of her student |oan debt.

Except for the issue of whether Debtor’s situation would give
rise to the level of ®“undue hardship” required by 11 U S C 8§
523(a)(8), the parties do not dispute the basic underlying facts.
Debt or received a college degree in nusic history from Bi rm ngham
Southern College in 1974. Debtor left the work force in 1980 to
care for her two small children. After a divorce, Debtor returned
to school in 1990 to receive training as a court reporter. During
her six years at Brown Col | ege of Court Reporting, Debtor received
the loans at issue in this adversary proceeding. Debtor did not
graduate fromthe Brown Col |l ege program nor did she pass the exam
to becone a licenced court reporter. In 1998, Debtor was di aghosed
wth Quillion Barre’ Syndrone. The extent to which Debtor has
recovered fromQillion Barre’ and how nmuch it affects her current
and future job opportunities is disputed by the parties.

Def endant contends that it is entitled to sunmary judgnent as
a matter of |aw because the facts, even as asserted by Debtor, do
not rise to the level of undue hardship required by law to
di scharge student debt. Defendant argues that even if Debtor neets
her burden on the first prong of the test as explained in Brunner

v. New York State H gher Education Services Corp. (In re Brunner),

831 F.2d 395 (2d G r. 1987) (“Brunner test”), Debtor cannot sustain
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her burden under the second prong of the Brunner test. Brunner, 831
F.2d at 396. The second prong of the Brunner test requires Debtor
to prove that her dire circunstances wll continue for a
significant portion of the repaynent period for the student | oans.
Id. Defendant urges that with a college education and several
years of court reporter training, Debtor should be able to find
adequate enploynent at sonme point in the future. Furt her,
Def endant argues that Debtor does not carry her burden on the third
prong, the “good faith” prong, of the Brunner test because Debt or
has only nmade four paynents on the student loans. Id. Finally,

Def endant argues that Educational Credit Managenent Corp. v. Carter

(In _re Carter), 279 B R 872, (MD @G 2002) is not

di stingui shable factually fromthis case. Carter, 279 B.R at 874.
Def endant contends that the cases relied upon by the court in
Carter to determ ne the undue hardship i ssue were factually sim/l ar

to the present case. 1d. at 877-878; see Brightful v. Pennsylvania

H gher Educ. Assistance Agency (In re Brightful), 267 F.3d 324 (3d

Cir. 2001); In re Roberson, 999 F.2d 1132 (7th Gr. 1993). I'n

fact, Defendant argues that the situations in Brightful and
Rober son were worse than Debtor’s situation here. Brightful, 267
F.3d at 326; Roberson, 999 F.2d at 1133-1134.

Debt or argues that summary judgnment should not be granted to

Def endant because there are genuine issues of material fact.
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First, Debtor argues that a genuine issue exists as to whether
Debtor will be able to maintain a mninmal standard of living for
a significant portion of the repaynent period if her student |oans
are not discharged. Debtor contends that her bout with Quillion
Barre’ has left her with chronic back pain, which interferes with
her ability to performmany types of jobs. Debtor argues that as
time goes by her ability to get a job will decrease because of her
| ack of experience, age', and chronic back pain, factors that are
not within her control. Second, Debtor argues that there is a
genui ne i ssue as to whether she nade a good faith attenpt to repay
her | oans. Debt or urges that under case |aw, paynents are not
required. A good faith effort to obtain enploynent, maximze
income, and mnimze expenses is enough according to Debtor. See

Roberson, 999 F.2d at 1136; In re Mallinckrodt, 274 B.R 560, 565

(Bankr. S.D. Fla. 2002).

Finally, Debtor contends that Carter is factually distinct
fromthe present case. Carter, 279 B.R at 874. In Carter, the
court found that the debtor’s situation would inprove over tine
because t he debtor had a col | ege degree i n busi ness adm ni strati on.
Id. at 878-879. Debtor argues that this is not true for her
Whi | e Debt or has a col |l ege degree is in music history, she contends

that she cannot use this degree w thout additional education.

Debtor is 50.



Further, Debtor points out that she was unable to conplete her
court reporter degree and never passed the required court reporter
exam even though she tried nultiple tines. Debtor did begin work
as a court reporter under ajudicial permt. However, the judicia
permt could not be renewed w thout passing the examand has since
expired.

Additionally, the debtor in Carter had no nmedi cal disabilities
or other causes which would interfere with her future enpl oynent.
Id. at 878. Again, Debtor contends that this is not true for her.
Debt or argues that her bout with GQuillion Barre’ was a key factor
in her inability to pass the court reporting examduring her fina
attenpts. Further, Debtor urges that chronic back pain, whichis
alingering effect of GQuillion Barre’, affects her ability to gain
ot her types of enploynent. Debtor contends that she is facing a
“total foreclosure of job prospects in her area of training.” 1d.
[quoting In re Wbb, 132 B.R 199, 202 (Bankr. MD. Fla. 1991)].
Further, Debtor argues that age is a significant factor in the
second prong of the Brunner test, which | ooks at a debtor’s ability
to pay a substantial anount of the debt. The debtor in Carter was
only 39. Id. at 874. Here, Debtor is 50. Debtor argues, with her
severely restricted ability to earn nore than mniumwage, it is
unlikely that she will be able to repay a significant anount of her

student | oan debt.



Finally, Debtor contends that Carter does not establish arule
of law. It states only that the facts in Carter do not neet the
second prong of the Brunner test. 1d. at 878-879. Debtor argues
that if her situation does not rise to the level of an undue
hardship, then no case would unless it involved a nedical
disability. Debtor contends that if Congress had neant to limt
“undue hardship” to only nedical disabilities, it would have.

CONCLUSI ONS OF LAW

Under 11 U S C 8§ 523(a)(8), Debtor’s student |oans are
nondi schar ageabl e unl ess Debtor can prove that repaynent of the
| oans woul d subj ect her to undue hardship. 11 U S. C 8§ 523(a)(8)
(1993 & Supp. 2002). Undue hardship is not defined in the Code but
the termhas been anal yzed by nany courts. See 11 U S. C 8§ 101,

523 (1993 & Supp. 2002); see also Brightful, 267 F.3d at 327-331,

Roberson, 999 F.2d at 1134-1138; Brunner, 831 F.2d at 396-397
Carter, 279 B.R at 875-879.

As spelled out in Brunner, the three-prong test: 1) the
debtor’s current financial situation, 2) future financial
situation, and 3) good faith effort towards repaynment is wdely
accepted. Brunner, 831 F.2d at 396. In Carter, the district court
set a very high standard for undue hardship. Carter, 279 B.R at
879.

Under Federal Rule of Gvil Procedure 56 (“Rule 56"),
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appl i cable to Bankruptcy proceedi ngs under Bankruptcy Rule 7056
(“Bankr. Rule 7056"), Defendant is entitled to summary judgnent if
there is no genuine issue of material fact and Defendant is
entitled to judgnent as a matter of law. Fep. R Qv. P. 56, Fep. R
Bankr. P.  7056. However, in the present case genuine issues of
material fact remain. The parties di sagree vastly on what Debtor’s
ability is to generate incone in the future. Additional evidence
is necessary for the court to nake this determnation. Therefore,
sunmary judgnment at this juncture woul d be inappropriate.

Def endant’s Motion for Summary Judgnent is denied. An order
in accordance with this Menorandum Gpinion will be entered.

DATED t hi s day of Decenber, 2002

JOHN T. LANEY, 11
UNI TED STATES BANKRUPTCY JUDGE



